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Economy, Energy and Tourism Committee 
 

4th Meeting 2012, (Session 4), Wednesday, 1 February 2012 
 

Land Registration etc. (Scotland) Bill 
 
 

Background 
 
1. The following submissions has been received in response to the Committee’s 
call for evidence: 
 

 ACPOS 
 Brodies 
 Dundas & Wilson 
 Integrity4Scotland 
 Scottish Property Federation 
 The Cockburn Association 
 The Crown Estate 
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SUBMISSION FROM ACPOS 

This submission relates to the proposed new statutory offence of knowingly or 
recklessly making a false or misleading statement in an application to the Keeper of 
the Registers of Scotland or intentionally or knowingly or recklessly failing to disclose 
or concealing material information in such an application.  The following comment is 
provided following consideration by members of ACPOS Crime Business Area. 

At this stage it is not possible to judge how significant an enforcement opportunity 
the new offence would provide.  However, financial investigations play an important 
role in tackling serious organised crime and there is a law enforcement focus on the 
use of specialists, including lawyers, by Serious Organised Crime Groups (SOCGs) 
to facilitate money laundering in order to ‘legitimise’ the proceeds of crime.  As 
indicated, there are new provisions under the Criminal Justice and Licensing 
(Scotland) Act 2010 for assisting or failing to report serious organised crime.  A new 
statutory offence under the Land Registration Bill would, at the very least, provide an 
addition to the wide-ranging use of disruption tactics available to law enforcement in 
addressing the threat from SOCGs. 

The existence of the new provisions in the Land Registration Bill should also act as a 
deterrent to solicitors and other professional enablers involved in fraud, where 
criminality by a client is either known or suspected.  By reducing the amount of false 
or misleading information submitted to the Land Registry, the system would become 
a more accurate and valuable resource for investigators. 

In conclusion, ACPOS considers the proposed new statutory offence to be beneficial 
to the Scottish Police Service and our criminal justice partners. 
 

ACPOS 
27 January 2012 
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SUBMISSION FROM BRODIES LLP 

1 Introduction 
1.1 Brodies LLP is a large commercial practice of solicitors which acts for various 

types of clients who buy, sell, lease and grant and take security over property 
throughout Scotland.  We have around 80 property lawyers who deal with 
various types of property transactions involving residential developments, 
retail, office and industrial properties, rural estates and farmland and 
renewable energy projects, in particular, wind farms.  

 
1.2 Having examined the provisions of the Land Registration etc. (Scotland) Bill 

as introduced to the Scottish Parliament on 1 December 2011 ("the Bill"),  a 
number of points have come to our attention that may need further 
consideration as the Bill progresses through the Parliament.   

 
2 Key Provisions  

The key provisions of the Bill on which we would like to comment are: s19 on 
converting shared plot titles; s.29 on keeper induced registration; s.38 on the 
order in which applications are to be dealt with; ss42-44 on prescriptive 
claimants; Part 9 of the Bill dealing with acquisitions in good faith; Part 4 on 
Advance Notices; s89 on extinction of floating charge when land disponed 
and s.108 creating a new offence. We also discuss the burdening of pro 
indiviso shares of property. 
 

3 Section 19 – Conversion of shared plot to ordinary plot title sheet 
3.1 This section of the Act gives the Keeper the power to revoke a designation of 

shared plot and to designate the property as an ordinary plot.  We are 
concerned that the provision in its current form does not limit or explain the 
circumstances in which this can be done. We would assume that safeguards 
will be put in place to protect any potential proprietors of the shared plot. 

 
3.2 The Explanatory Notes for the Bill ("Explanatory Notes") make reference to 

the Keeper exercising this power if a proprietor buys up all of the shares in a 
shared plot. Will this be the only instance when this power will be used or will 
it be used, for example, when shared plots have been abandoned (areas of 
housing developments which were intended to be used for common amenity 
purposes but never completed) and are subsequently developed by one 
party?   

 
4 Section 29 – keeper induced registrations 
4.1 We would assume that the proprietor will not be required to pay any of the 

costs involved in a keeper induced registration and also that the Keeper would 
consult the proprietor on any larger complex titles and pay for the costs 
involved in responding to requisitions and answering queries. The Bill should 
confirm the position. 

 
5 Section 38 – order in which applications are to be dealt with 
5.1 The Bill currently provides that applications will be placed on the Application 

Record in the order that they have been received. We would be interested to 
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know if there will be one central point for receiving all such applications or if 
there will be multiple points. If there are multiple points, will it come down to 
who presents first or who takes in the application on behalf of Registers and 
deals with it first that will preside? 

 
5.2 The system of registering land in Scotland is clearly moving towards 

becoming an electronic system. We welcome the provision in the Bill at s.36 
for Scottish Ministers to prescribe the time of registration by order and would 
welcome a similar facility to that used in England whereby the time of 
registration is noted in a title as well as the date of registration?  This would 
assist with any issues relating to order of presentment. 

 
6 Sections 42-44 – Prescriptive Claimants 
6.1 We act for rural estate owners who want to be assured that the current 

stringent requirements imposed by the Keeper when dealing with a non 
domino dispositions continue to be imposed.  

 
6.2 We also act for developers who on occasion struggle to find the owner of a 

gap site needed to unlock a development. Being unable to locate the owner of 
such a gap site can prevent a development going ahead or a sale proceeding. 

 
6.3 The Keeper has adopted strict procedures to prevent title raiders registering 

title to areas of land by way of disposition a non domino. The Bill proposes to 
add to the current requirements by, amongst other things, requiring a 
prescriptive claimant to prove that the true proprietor has abandoned the site 
for 7 years. The Bill does not specify what criteria will have to be satisfied but 
we would assume that it will include some evidence taken from neighbouring 
proprietors.  Such evidence may be very difficult to obtain.  How could one 
prove that, for example, the verge of a road has not been possessed for 7 
years and has been abandoned?  

 
6.4 We would assume that the Keeper will continue to scrutinise prescriptive 

claims. We would therefore suggest that the requirement for one years' 
possession by either the seller or the purchaser or the two combined prior to 
the application in addition to the requirement of ten years’ open and 
peaceable possession without judicial interruption should be sufficient to 
protect true owners of land being denied their rights. The introduction of a 
system of provisional titles and the notification requirement will also assist 
with this protection. We would suggest that the requirement to prove 7 years’ 
abandonment should be removed from the Bill. 

 
7 Part 9 – section 82 acquisition from disponer without valid title 
7.1 The requirement for the seller or the purchaser or both combined to have one 

years’ possession of property to which the seller had an invalid title causes us 
concern. We are not clear as to how we can find out if a seller is not the 
proprietor if the seller's name appears on the proprietorship section of the title 
and the seller is in possession of the property? We are of course meant to 
trust the Land Certificate and not look behind it.  
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7.2 We are concerned that the effect of the provision as drafted will mean that 
one years' possession will be looked for in every transaction as there is no 
way of knowing whether a seller has a valid title or, alternatively, that the 
seller has an invalid title.  If this is the case, every transaction could be in 
danger of being reversed at any point within the first year of possession.  

 
7.3 We do not believe that the intention is for every transaction to be subject to 

the requirement of one years' possession before good title can pass. We 
would therefore suggest that the Bill be amended to reflect the circumstances 
in which a seller's title will be deemed to be invalid. 

 
7.4 If the provision remains in its current form, if a purchaser cannot show that 

one years' possession has expired, will the title granted to the purchaser be 
noted as provisional until the possession requirement has been met? 

 
8 Part 4 – Advance Notices 
8.1 We welcome the proposed introduction of a system of advance notices. This 

will assist us greatly with cross border transactions as well as paving the way 
for us to get rid of letters of obligation.  

 
8.2 We understand from the provisions that a notice will be registered in respect 

of each deed which is to be protected. This could lead to a number of notices 
being required in complex commercial transactions where several deeds may 
be involved, for example, more than one disposition and standard security. 
We do not believe that this will cause great problems for the solicitors involved 
but it could add a large administrative burden on Registers of Scotland and 
increase the chance of error. Would it therefore be possible for the parties to 
register one advance notice with the details of all parties involved and 
property affected without having to go on to specify the type of deed which is 
to be protected? This would allow for buyers and lenders to be covered by 
one notice. 

 
8.3 We also understand that once registered, a notice ("Notice A") cannot be 

changed. If a Notice A requires to be changed, a fresh notice ("Notice B") will 
have to be registered.   Notice B will trigger a new protected period and will 
rank behind any other notices which were registered after Notice A but before 
Notice B.  

 
8.4 It is often the case that transactions change as they progress, for example, 

the name of the company which intends to take title to the property changes 
or the name of the company granting the security or taking the security 
changes. In such situations, would it be possible to amend the Notice A, and 
then to benefit from the remainder of the protected period which was 
outstanding when the amendment was made instead of having to register the 
new Notice B? 

 
8.5 The Bill currently allows for deeds not protected by an advance notice or 

subject to a later advance notice to be registered during a protected period.  
Any such deeds would then become invalid or in the case of securities, we 
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assume postponed to the deed which was protected by an advance notice 
and duly registered within the relevant protected period. We understand that 
the land registration system in England would not allow the registration of 
deeds which are not covered by an advance notice during a priority period 
(known as the protected period in Scotland).  Any such deeds would be held 
in abeyance until the priority period had expired.  This would be a more 
preferable approach in Scotland.  

 
8.6 If however, Registers wish to continue to accept applications for registration 

during a protected period, would the title sheet for the "unprotected" 
applications note that an advance notice had not yet expired and will the 
Keeper be excluding indemnity until the protected period has expired?  Would 
it be possible for those titles or securities to be given a provisional status, 
ranked in accordance with time of presentment?  If yes, the provisional status 
could then be lifted at the end of the protected period. If the protected deed 
was registered within the protected period, any competing provisional title 
would fall and similarly, if the protected standard security was registered 
within the protected period, any provisional security would rank postponed to 
the protected deed.   

    
9 Section 89 – Extinction of floating charge when land disponed 
9.1 This section provides that a purchaser will acquire a property free of a floating 

charge granted by a predecessor in title of the seller. It would perhaps be 
unusual and only occur on a rare occasion, but, if a property was sold twice 
within the "blind" 21 day period for the appointment of an administrator under 
a floating charge, the floating charge holder would be denied his right to the 
property under the floating charge. Such a chain of transactions may be put in 
place to deliberately avoid the floating charge.    

 
10 Section 108 – Offence relating to applications for registration 
10.1 We share the views which have been expressed by the Law Society and 

others about this proposed provision and would call for it to be removed from 
the Bill in its current form. In our opinion, the provision could result in a 
solicitor being held criminally responsible for an error in completing a form 
which seems to be a heavy handed way of dealing with the purported 
problem. 

  
11 Ability to burden pro indiviso share of property 
11.1 Sections 4 and 6 of the Title Conditions (Scotland) Act 2003 provide that a 

constitutive deed (creating a real burden) cannot be registered against a pro 
indiviso share of property. This causes us problems in a number of situations, 
for example, with salmon fishing rights which are often owned in pro indiviso 
shares but which shares cannot be burdened and in shared ownerships of 
family estates.  In the latter situation, we cannot, for example, register pre-
emption rights against pro indiviso shares and have to resort to registering 
contractual arrangements in the Books of Council and Session. The Bill may 
present an opportunity to amend the Title Conditions (S) Act to permit the 
burdening of pro indiviso shares. 
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12 Conclusion 
We welcome the introduction of the Bill and are happy to assist further with 
any of the points raised above. 

 
Brodies LLP 
23 January 2012 
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SUBMISSION FROM DUNDAS & WILSON CS LLP 
 
Oral Evidence 
We refer to the oral evidence given by Fiona Letham to the Economy Energy and 
Tourism Committee at the committee meeting held on 11 January 2012.  This written 
submission is intended to supplement that oral evidence and should be considered 
in conjunction with it.   
 
Completion of the Land Register and Fee Levels  
As stated in our oral evidence and in our response to the previous consultation 
carried out by Registers of Scotland, we are generally supportive of the proposals to 
complete the Land Register.  However, we would not support the introduction of 
increased fees as a consequence.  We would support the introduction of discounted 
fees for voluntary registrations as any such discount could encourage property 
owners to register their properties in the Land Register without waiting for a 
transaction to trigger first registration.  We have concerns regarding any proposal to 
charge on a time and line basis for complex registrations as this could be offputting 
to parties intending to transact with such properties.  
 
Section 82 - Acquisition from disponer without valid title 
We support the principle of adjusting the guarantee of title to make it less likely that a 
true owner will be deprived of their property and have no objections to the proposed 
qualifying period of one year provided for in section 82(3).  However, we think that 
these provisions will affect the curtain principle.  If these provisions are enacted, we 
think it likely that conveyancers acting in the acquisition of property from a seller who 
has possessed the property for less than one year will look behind the seller's land 
certificate to verify that the seller is the true owner of the property.  This could result 
in additional costs for the buyer. 
 
Sections 42 - 44 - Prescriptive Acquisition 
While we agree that robust protections should exist to protect true owners from 
losing their property to a title raider, a non domino applications can be extremely 
useful as a legitimate way of tidying up, for example, title to a site assembled over a 
number of years from a number of separate titles, where previous conveyancing has 
inadvertently left a gap area within the site and the former owners are no longer 
around to sort matters out.  We would reiterate the view expressed in our oral 
evidence that the proposed 7 year period of abandonment by the true owner before 
an a non domino disposition can be submitted to the Land Register is too long.  The 
fact that a further period of 10 years would require to run before the applicant under 
the a non domino disposition could obtain the Keeper's title guarantee should be 
borne in mind.  The true owner of the property would be able to challenge the a non 
domino title at any time within that 10 year period.  We also consider that the 
requirement to prove a period of abandonment by the true owner will lead to 
evidential difficulties as it will be extremely difficult, if not impossible, to prove 
abandonment over a lengthy period.   
 
Section 108 – the new offence 
We would reiterate that we do not support the introduction of the new offence, which 
we consider to be unnecessary.  We are concerned that this section could 
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criminalise the conduct of an innocent solicitor who makes a genuine error in a 
registration application or who relies on incorrect information provided by their client.  
We also have concerns regarding the general nature of the wording used in 
subsections (3) and (4).  It is not clear what steps solicitors would require to take to 
enable them to establish the defence of taking "all reasonable precautions" and 
exercising "all due diligence" to avoid commission of the offence.  We endorse the 
views contained in the written submission made by the Law Society of Scotland in 
advance of them giving oral evidence to the Committee on 11 January 2012.  
 
Advance Notices 
As mentioned in our oral evidence, we would welcome clarification in the Bill as to 
whether an advance notice submitted in respect of a disposition from A to B would 
also protect B's funder, or whether a separate advance notice would be required in 
respect of the standard security to be granted by B to its funder.  
 
Section 33 – the one-shot principle 
As expressed in our response to the consultation carried out by Registers of 
Scotland on the Scottish Law Commission's draft Bill, we have concerns about the 
proposed "one-shot principle", whereby an application may not be substituted or 
amended after the date of application unless the Keeper consents.  While we agree 
that conveyancers should take care to ensure that any application submitted to the 
Keeper is complete and accurate, the current system of requisitions can be very 
useful.  We consider that it is reasonable for the one-shot principle to be used where 
an error or omission is so serious as to result in rejection of an application within one 
or two days after receipt by the Keeper, but we have significant concerns about it 
potentially being used to cancel an application many months after the application 
was accepted by the Keeper.  If the Keeper proposes to cancel an application which 
was accepted for registration more than a few days earlier, our view is that the 
applicant should be given an opportunity to attempt to resolve the relevant issue 
before the application is cancelled.  Consideration should be given to specifying an 
appropriate period after which the Keeper would not be able to cancel an application 
without giving the applicant such an opportunity.  
 

Dundas & Wilson CS LLP 
20 January 2012 
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SUBMISSION FROM INTEGRITY4SCOTLAND 

As Secretary of Integrity4Scotland, an association which campaigns for the highest 
ethical standards, transparency and public accountability within Scottish public 
service bodies, I welcome the opportunity to make a submission on the above Bill to 
the Economy, Energy and Tourism Committee. 
 
Introduction: 
Integrity4scotland is an association of people drawn from across the social and 
professional spectrums and we do not profess to have any particular specialist 
knowledge of the practices and processes of land registration in Scotland. 
 
Our interest in the Bill lies mainly in the effect which its adoption into law could 
potentially have on the coherence and integrity of our Scottish society. 
 
From the debate so far it has emerged very clearly that the Land Registration 
(Scotland) Act 1979 has failed to deliver to the Scottish people an acceptable system 
of land registration.  This is both disappointing and alarming as those involved in the 
purchase of land need to have confidence in the effectiveness and fairness of the 
system which government decrees they must use if they are to have their title to land 
registered and kept secure.   
 
Since any sustainable society or nation has to provide its members with an   
enhanced sense of security through the guarantee of fair treatment (by virtue of their 
belonging to that community) the Land Registration (Scotland) Act 1979 would 
appear to be unfit for the purpose society requires it to perform.  Any initiative to 
replace and improve upon that Act is therefore welcome. 
 
In view of the state of land registration in present-day Scotland perhaps a question 
which also ought to be considered at this time is: Should we now be considering 
passing an Act which is substantially based on an earlier, poorly regarded – in fact 
deeply concerning - Act or should we take this opportunity to take a totally fresh 
approach towards land registration in Scotland? 
 
However, as the Committee presently seeks views on the Bill which has been 
introduced, the following are my views on the Bill: 
 
1]  Section 1(2) of the Bill proposes that: “The register is to continue to be under the 
management and control of the Keeper of the Registers of Scotland”.  
  
Given a) the present state of land registration in Scotland and b) that the register – 
and the registration regime - has been under the management and control of 
successive Keepers for the last thirty years I would question the wisdom of 
continuing the Keeper’s management and control over the register and registration 
regime.  A question which might usefully be asked is: If the Keeper were the 
manager and controller of a “plc” or a football club and caused the same level of 
stakeholder dissatisfaction in their performance would they be allowed to continue in 
control?    
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Also perhaps before passing a new land registration Act for Scotland it would be 
prudent to examine how other countries manage land registration.  When the 1979 
Act was passed it was clearly not the best possible legislation at that time: an 
amended version of that Act seems unlikely to be the best possible legislation now.  
Perhaps we should not be too proud to admit that we do not always get everything 
right in Scotland and in the service of our people be prepared to look to other 
countries who may have much to teach us about land registration.    
   
2]  Section 2 states that the Keeper must make up and maintain among other things 
“the cadastral map”.   
 
While I would think that most people are fully supportive of the production of “the 
cadastral map” it comes as a surprise to me that in 2012 there is no cadastral map 
covering Scotland.  Why there is no cadastral map is perhaps a question to ask of 
the Keeper.   
It is often said (and often believed) in relation to registered title plans of adjoining 
plots that “one red line cannot cross another red line”.  Now that there is an open 
debate on land registration in Scotland it would appear that that belief is totally naïve 
and that “red lines” very frequently do cross one another.  This practice would seem 
to undermine the whole purpose of land registration in Scotland and surely requires 
to be stopped with the utmost urgently. 
 
 Part 2 of the Bill (Registration) raises a lot of concerns.   
 
3]  Among those concerns and following from point 2] above is that in the Bill no 
explicit requirement is proposed for the Keeper to check that the plot of land to which 
registered title is being sought does not encroach upon a plot the title of which is 
already registered in the name of another person.  It would appear to me that such a 
check is a fundamental requirement of land registration and that it is not explicitly set 
out in the Bill must compromises its integrity.  
 
4]  I likewise have considerable concern over the inclusion in the Bill of section 38 
(The order in which applications are to be dealt with when there are more than one 
application in relation to the same land).  I consider that this section should be 
removed from the Bill as it appears to express an acceptance of incompetence in 
land registration and to prioritise the interests of administrative convenience over fair 
and moral transfer of rights over land. 
 
5]  In addition to the above I consider that sections 42 – 44 (prescriptive claimants 
etc.) should be removed from the Bill.  “Prescriptive Registration” is too much of a 
cheats’ charter to have any place within legislation governing a nation – perhaps 
soon to be state – which looks forward to a unified and harmonious future.  It is not 
beyond man’s ingenuity to conceive other more honourable and socially responsible 
means of facilitating the acquisition of land which is genuinely neither used nor 
otherwise possessed.      
 
6]  In respect of section 47 (Closure of Register of Sasines etc.) I welcome any 
moves to transfer all registration of land title presently recorded in the Register of 
Sasines to the Land Register.  Again I find the delay in executing the transfer 
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surprising given the importance of secure land tenure and this raises further 
questions over the suitability of “the Keeper” to continue to act as manager and 
controller of land registration in Scotland. 
 
I am firmly of the view that such is the importance to the people of Scotland of 
competent land title registration leading to secure land ownership that such 
measures as “saving” money by not speedily transferring deeds to the Land Register 
and not thoroughly checking applications for registration of title are totally false 
economies.  I would respectfully submit that the falsehood of those economies are 
fully manifest in the costs – both human and financial - of settling the conflicts they 
permit to arise. 
 
7]  I also welcome the inclusion in the Bill of section 107 (Duties of certain persons to 
take reasonable care) and section 108 (Offence relating to applications for 
registration).  
  
It would appear that in the past it has been all too easy for an applicant for title 
registration or their agent to fill in the application form certifying that to the best of 
their knowledge and belief there is nothing which would prejudice the applicant’s 
right to have their title registered when evidence exists on the ground which shows 
that that is not the case. 
 
It would also appear that the Keeper relies to an unreasonable and irresponsible 
extent on such “cavalier” declarations when deciding whether or not to accept and 
application.  I would therefore suggest that a future Act should include the explicit 
requirement for whoever manages the register to seek confirmation of the veracity of 
the applicant’s application to register title from the proprietors of adjoining plots of 
land.   
 
8]  While I appreciate that many honest solicitors will be extremely unhappy over the 
inclusion in the Bill of section 108 I fear that the supplying of false information in 
applications to register title is likely to be so widespread and so harmful an offence 
as to merit explicit mention in a Bill.  However, in order to be totally even-handed I 
believe that the Keeper should also face a penalty if they fail to take all reasonable 
steps to acquaint themselves with the full circumstances surrounding an application 
before they make a decision on registering the title. 
 
9]  I consider it a weakness in the Bill that it is not proposed that the Keeper should 
be required to be more pro-active in seeking solutions to “double registration” title 
problems.  As I state above government decreed that people must use the land 
registration system if they wish to acquire secure, guaranteed title to land therefore 
the Keeper - as government’s agent - should not unreasonably be required to take 
responsibility for its smooth, convenient   operation.  As part of that responsibility 
should I believe be a requirement for the Keeper to provide a means of early 
resolution of title disputes.   
 
At present and presumably also under the Bill if it passes into law true owners of 
land over which a second title is granted/registered by the Keeper face a struggle 
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which is likely to be huge and exhausting in terms of finances, time and stress.  This 
is exactly what land registration was intended to prevent. 
10]  My final point and greatest concern is that the Bill - if it becomes law - will do 
nothing to tackle the present iniquity that in land disputes between neighbours 
advantage is often given by the legislation to the less socially responsible, more 
forceful and better resourced.   
 
This has to stop and such a system of land registration urgently needs to be put in 
place as will ensure that land transactions and ownership can be accurately 
recorded and that land disputes – if they arise – will be resolved quickly and purely in 
the interests of justice and social cohesion.  
 
I hope the members of the Committee find these thoughts on the Bill reasonable and 
helpful to their own considerations.  
 
Integrity4Scotland 
22 January 2012  
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SUBMISSION FROM THE SCOTTISH PROPERTY FEDERATION 

1. The Scottish Property Federation is a voice for the property industry in Scotland.  
We include among our members; property investors and developers, landlords of 
commercial and residential property, and professional property consultants and 
advisers.  We have some 120 corporate members.  The SPF understands the 
Committee may publish our comments and share our views with other public 
authorities. 

 
2. We provide brief comments to the Committee based on its call for evidence.  We 

understand that our previous comments to the Registers of Scotland on the draft 
Land Registration Bill have been considered by officials at the Scottish 
Parliament and therefore we reproduce the substance of these views in an annex 
at the end of this submission. 

 
Proposals for Completion of the Land Register & Registration Issues 
 
3. The Committee may be aware that during the Scottish Law Commission’s 

consultation on the draft Bill we expressed our support for the intention to 
facilitate, over time, completion of the Land Register (and replacement of the 
Register of Sasines).  We confirm our support for the Bill’s intention to deliver this 
objective. 

 
4. On the practical measures to reform certain registration procedures again we are 

largely supportive.  Advance Notices are welcome although we draw the 
Committee’s attention to our earlier comments we made seeking to align the 
period of Advance Notice to England’s 30 business days.  Our reasons for this is 
that as the majority of Scottish commercial property is owned and invested in by 
UK institutions or trusts it would be helpful to avoid differences where they may 
not appear to be absolutely necessary.   

 
5. The Committee may be aware that we previously expressed concern with the 

measures for prescriptive acquisition of property, typically by means of 
registration of an a non domino disposition (or adverse possession as it is 
sometimes more colloquially known).  We repeat these concerns as we feel the 
periods involved, namely evidence that the owner has not been in possession for 
7 years, followed by 1 year's possession by the applicant, will significantly inhibit 
the non-abusive adoption of this process by developers as a device to facilitate 
property development by curing glitches in site assemblies (see annex) and may 
be an impediment to investment in some circumstances. 

 
Proposals for Electronic documents  
 
6. We have always supported an early introduction of measures to encourage 

further development of e-conveyancing.  As the SPICe paper correctly asserts, 
the Bill is itself largely a provider of framework legislation for e-conveyancing with 
the key detail to follow at secondary legislation stage depending on the Bill 
becoming an Act.  As an enabling measure we support the Bill’s proposals 
therefore but it will be important to ensure safeguards and examine lessons to be 
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learned from the ARTL process, which our members report has perhaps had less 
of a take up than might have been expected thus far. 

 
Any Other Aspects of the Bill 
 
Registration Fees 
 
7. An additional point we would make here is the significant difference between 

Registration fees north and south of the border where Scottish Land Registration 
fees are sometimes considerably higher than their English counterparts.  The 
maximum Scottish fee is some £7,000 whereas in England HM Land Registry 
charge at a maximum £920 for properties in excess of £1mn.  This negative 
differentiation is hardly an incentive to investors in Scottish commercial real 
estate.  We note that the Registers of Scotland have argued that the impact of 
the Bill should not lead to an increase in Land Registration fees and we believe 
this is an important commitment.  Ideally fees should be coming down to 
encourage investors. 

 
S108 – new criminal offence 
 
8. Our members have drawn our attention to the introduction of s108 where a legal 

adviser could potentially face criminal charges in the event of professional 
negligence.  We understand the measure is intended to be a deterrent to 
fraudulent registrations but we are concerned about professional advisers 
becoming inadvertently charged with this offence in cases of erroneous rather 
than intentional false registration.  We understand that the Law Society of 
Scotland will be raising similar concerns which we would support. The Law 
Society of Scotland argues that there are sufficient existing criminal law 
provisions which make this new offence unnecessary; if the Parliament does 
adopt the proposed new offence then we would, at the least, propose that it 
should be linked to fraudulent intent. 

 
9. The SPF will be pleased to answer further questions on these comments or those 

previously provided below to the Registers of Scotland. 
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Annex  – Substance of comments made to the Registers of Scotland by the 
Scottish Property Federation (opening formal remarks removed) - November 
2010 
 
The SPF supports the aims of the Land Registration (Scotland) Bill and we welcome 
the work of the Scottish Law Commission and the Registers of Scotland in bringing 
the Bill to this stage.  In reply to Question 8 therefore we unequivocally say ‘yes’.  It 
is clearly nonsensical to continue to maintain two separate land registers and we 
welcome the aim of the Bill in bringing the process of updating the new Land 
Register forward and the eventual end of the use of the Sasine Register.   
 
The Bill picks up from the reforms of the 1979 Act and we acknowledge and agree 
with the description of the consultation paper that these new provisions bring into 
statute the good practice that has been established since 1979 – or “pumping 
concrete into the foundations”.1  We also welcome the wider considerations that RoS 
have introduced to the consultation paper regarding expanding, with appropriate 
safeguards, ecommerce in the property industry. 

 
Turning to specific points in the consultation paper. 
 
Under Question One we agree that it should be possible through due process for a 
proprietor of unregistered land to achieve voluntary registration and that at the 
appropriate time the Keeper should no longer have the discretion to refuse such 
registration (aside from considerations of the probity of the application of course!). 

 
First Registration should be compulsory for transfers of unregistered land – we agree 
with both SLC and RoS that this will not cause undue burdens. 

 
Questions 6 and 7.  Our members have reported some concerns about the 
proposals for the Keeper to register without the consent of the proprietor.  One 
concern is where the Keeper fails to identify a proprietor  -would this facilitate what 
one member described as ‘title raiders’ seeking to claim title to the previously 
unregistered land  - this would not we assume be the purpose of the Keeper.  And 
what if it was subsequently discovered that the title registered was inaccurate?  The 
consultation paper explains the process whereby inaccurate registration is 
uncovered where the owners are known but not in the situation where title 
inaccuracy becomes apparent yet there remains no known proprietor. 

 
Questions 9 and 10 - advance notice.  Our members suggest that the Bill’s Advance 
Notices should be reconciled with the similar provision under the English system to 
period of 30 days.  This would help to achieve welcome consistency for property 
investors across the UK. 

 
Questions 12-15.  We are keen to see progress towards greater use of ecommerce, 
so long as appropriate safeguards and rights can be maintained.  Therefore we 
support the move towards the enablement of e-missives.  Indeed in this context we 

                                            
1 Consultation paper: Paragraph 1.8, p2 
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hope that the Scottish Parliament will find time to progress these set of mostly 
uncontroversial measures sooner rather than later. 
Questions 16 and 17 – mapping and cadastral units.  We agree there should not be 
registration without adequate mapping.  The RoS also propose to replace the term 
Title Plan’ with the more internationally recognised definition of ‘cadastral plan’.  
Paragraph 5.3 explains that: ‘A Cadastral Map is a map showing the boundaries and 
ownership of land parcels.  This term is in common usage around the world for land 
register maps.’  This global view may be true, but not we think in our nearest 
neighbour and largest market south of the border in England! 

 
While we do welcome moves to ensure appropriate information in the registration 
system and to adopt certain forms of internationally recognised terminology and the 
adoption of the term cadastral units, but we ask whether this is helpful if our largest 
investors remain of a different view and we would wish to forestall any potential for 
confusion between title sheets and cadastral units.  Also, we question whether the 
RoS proposals really deliver what is understood as a cadastre by those jurisdictions 
that currently employ the term.  It is our understanding that the cadastre is normally 
something more than straightforward title plan information and on this basis RoS 
may wish to reconsider if the use of this terminology is appropriate in this context. 

 
Question 20.  We have some practical reservations about the practicality of the 
proposals regarding common areas in new developments.  We certainly support the 
principle of ascertainment maps to afford greater certainty to new title owners with an 
interest in a common area, but we are concerned that the proposals do not fully 
appreciate potential circumstances whereby a relevant developer will fall into 
insolvency for example.  This is a matter that SPF corresponded on with the SLC 
team and therefore we do reiterate that we are supportive of measures to bring 
forward greater certainty for new owners with interests in a new development’s 
common areas. 

 
Questions 23 and 24.  Further concerns have been raised by members regarding the 
principles relating to adverse possession.  Members have pointed out the difficulties 
of proving a seven year period of possession which when added to a ten year title 
‘cleansing’ period means a 17 year process in total!  This is surely too long and will 
not benefit the Registration system, or speed up the process of title coverage. 

 
Although we have raised some practical and a few principled concerns above, we 
would like to reiterate our support for the Bill’s wider objectives and the need to 
quicken the process of Land Registration from its current level of 55% coverage. 

 
The SPF would be pleased to discuss our comments with the draft Bill team. 
 
Scottish Property Federation 
20 January 2012 
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SUBMISSION FROM THE COCKBURN ASSOCIATION 
The Cockburn Association is Edinburgh’s Civic Trust, established in 1875. The 
Association campaigns on planning and environmental issues and our remit is to 
protect and enhance the City of Edinburgh and its setting. We have a longstanding 
interest in all issues relating to transport, the planning process and the safeguarding 
of Edinburgh’s civic amenity. 
 
The Association supports the objectives of the Bill to move to completion of the Land 
Register and to support electronic transactions.  However, we feel that the 
opportunity must be taken to redress injustices enshrined in the 1979 Act in light of 
the Human Rights Act with regard to property.  We also have comments about the 
working of the mapping process and the registration of multi-storey buildings. 
 
1. We are wholly supportive of Andrew Wightman’s comments regarding prescriptive 
claimants and a non domino titles, which at present we agree is little more than 
legalised theft. It is not the purpose of the Register to deny any person of their legal 
rights in order to satisfy efficiencies in the working of the register.  We would point 
out that this must have implications with the Human Rights Act.  We do not support 
the principle behind clauses 42, and would wish to see them abolished or at least 
tightened up further.  The notion of occupying land to establish ownership is flawed, 
as the very act of appearing to be the owner can suggest to neighbours that there is 
no question over title.  A more honest way to deal with the matter would be to insist 
on non-occupation and the placing of a noticeboard or plaque on the site for the 
duration of the notification period setting out the basis for the claim and parties 
involved.  Advertisements only placed in newspapers or by the Keeper are 
inadequate in the face of a claimant behaving like an owner. 
 
We would like to see the timescales for advertising extended.  One year appears to 
be too short for legitimate owners who may be out of the country or ill.  We would 
suggest that five or ten years would be more appropriate.  We see no benefit in 
speeding the process up as it is only likely to lead to more costly injustices which 
then need to be taken through the courts. 
 
2.  We wholly support Andrew Wightman’s comments on Common Land. 
 
3. Regarding map-based titles we would draw attention to the very poor quality of 
existing titles in the Sassine Register, the general lack of dimensions or angles 
between boundaries and the requirement to read several titles in sequence to 
understand how land is divided up.  We feel this will inevitably lead to inaccuracies in 
the mapping of title deeds. We wholly support the move towards allowing such errors 
to be redressed through the civil courts, again because of the Human Rights 
implications. 
 
We would suggest that a sensible way to move forward would be to only recognise 
title boundaries when both plots either side of a boundary had been registered and 
when any discrepancies had come to light. 
 
We agree that financial remuneration is not always a satisfactory means of resolving 
disputed boundaries, when there could be implications for access, services, 
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daylighting, fire distances in relations to openings in walls facing boundaries, and 
other general requirements for the beneficial use of land. 
 
4. Regarding tenement and other multi-storey titles we suggest it may be misguided 
to register each floor of a multi-storey block as if it were land.  It is not, it is a type of 
air rights. In certain circumstances such as the destruction of a building in fire it may 
well be the case that the owners could not gain planning permission for rebuilding 
the properties which had been destroyed. This would present a peculiar legal 
conundrum.  A more appropriate way would be to record a percentage ownership of 
the land given to each flat.  In that way the situation where the building was 
destroyed could be dealt with.  Similarly if one of the tenements was extended or 
sub-divided and this changed the ratio of floor areas this should not affect the 
percentage ownership of the owner as that would have been determined when the 
building and plot was sub-divided.  A value-based sub-division is less easy to justify 
over time, where a shop floor might have much higher value than the upper floors. 
 
Therefore we do not agree with commentators who have recommended including 
detailed tenement plans as part of the land registry process. 
 
 
Marion Williams 
Director, Cockburn Association  
20 January 2012 
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SUBMISSION FROM THE CROWN ESTATE 

The Crown Estate welcomes the Bill and its terms and objectives. The Crown Estate 
has no difficulty with any of the principles of the Bill. The following comments are not 
intended to seek alteration to any of the principles or objectives of the Bill but to 
provide clarity which it is considered is appropriate given the unique nature of some 
Crown interests and to ensure that unintended consequences do not flow from any 
lack of clarity.  
 
We appreciate that the below are technical legal matters but they are of practical 
importance. They have been raised with the Keeper’s office at the earlier Keeper’s 
consultation process at which the amendments within Sections 42-44 of the Bill had 
not yet been issued.  
 
Section 42 (3) (a)  
The Committee will be aware that under the Crown Estate Act 1961 the Crown 
Estate Commissioners manage all assets forming the Crown Estate. These assets 
include interests in land in Scotland forming part of the “regalia”. Regalia” in 
summary for the purpose of this submission, now comprises all foreshore and 
seabed along with salmon fishings to which no title has ever been validly granted by 
the Crown to a 3rd party or validly claimed by a 3rd party by virtue of prescriptive 
possession. In fact this comprises approximately 50% of foreshore around Scotland 
and virtually all seabed around Scotland and several areas of salmon fishings.  
 
Where there is no use being made of Crown foreshore, seabed or salmon fishings, 
there will be no lease or other right granted to any occupier. The Bill requires an 
applicant under this section to provide evidence that the land in question has not 
been possessed by the proprietor for 7 continuous years. In the case of dry land that 
is relatively simple. In the case of salmon fishings, foreshore and seabed which is 
neither let nor developed, it is unclear how the Crown would evidence its possession. 
It is not the purpose of the Bill to allow 3rd parties to acquire ownership of large tracts 
of foreshore, seabed or salmon fishing rights at no consideration simply because 
there is no current activity taking place. We recommend that there be added at the 
end of this clause the following for clarification: 
 
“declaring that where in respect of any part of foreshore, the bed of the 
territorial sea or salmon fishing which is the property of the Crown as owner of 
the regalia, there shall be a presumption that the Crown has possessed, and 
continues to possess, all such interests or areas unless it can be expressly 
shown another party has been in active possession” 
 
Section 42 (4) (c) 
The Crown has never granted transfers of title to seabed except some small areas 
contiguous to foreshore. This is because currently it is not considered competent to 
register title to seabed in the Land Register of Scotland, hence the provisions in this 
Bill extending the Land Register to the territorial seabed. So, unlike land based titles 
we have a unique position of all seabed being virtually within a single ownership. It 
follows from that, that any attempt to register title to seabed must be inappropriate 
unless it is derived from a Crown grant. To protect the assets from predatory 
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attempts to acquire ownership by stealth we recommend the following is added at 
the end of this clause: 
 
“declaring there shall be a presumption that the proprietor of any part of the 
territorial seabed is the Crown unless the application contains within it details 
of a Crown grant of the area to which the application relates” 
 
Section 44 (1) 
Section 14 of the 1979 Act (being repealed in this Bill) contains provision for 
notification to the Crown. However it is clear in specifying that the notice must go to 
the Crown Estate Commissioners, not simply the Crown, to distinguish it from any 
other branch of the Crown. In this Bill there are 2 branches of the Crown involved in 
notices from the Keeper. It will avoid errors in sending to the wrong party if the 
practice in Section 14 of the 1979 Act is maintained for that reason. This can readily 
be achieved by adding a new subsection (d) as follows: 
 
“ (d) Where notice is to be given to the Crown, it shall be given to the Crown 
Estate Commissioners in respect of any land forming part of the regalia and it 
shall be given to the Queen’s and Lord’s Treasurer’s Remembrancer in respect 
of any land falling within either bona vacantia or ultimus heares”  
 
Sections 97 -120 – Miscellaneous and General 
1 The Bill does not intend to alter any statutory rights to buy created under the 
Land Reform (Scotland) Act 2003, either by extending or reducing any of them.  
Seabed was excluded from the statutory rights to buy in 2003 both by design in 
framing the terms of that Act and also by virtue of seabed being beyond the scope of 
the Land Register, which is an essential constituent of the statutory right to buy 
procedures. Foreshore is subject to the statutory right to buy provisions where 
applicable. Whilst it may be clear to some, others may find it less clear that in 
extending the Land Register to seabed the existing provisions for the statutory rights 
to buy are unaffected. If there is uncertainty in the minds of some this could only be 
clarified by a court. We recommend the matter is put beyond question by adding a 
new clause somewhere within the Miscellaneous and General Section as follows: 
 
“For the avoidance of doubt nothing in this Act has the effect of extending or 
restricting any statutory rights to buy under the Land Reform (Scotland) Act 
2003 as applicable immediately before the [date of this Act coming into 
effect][designated date]”. 
 
2 The Keeper is empowered under Section 43 (2) to remove the 
“provisional” element of an entry when the relevant prescriptive period under Section 
1 of the Prescription and Limitation (Scotland) Act 1973 has been satisfied. That 
Section 1 (4) of the 1973 Act provides for the period for prescription of rights to 
foreshore or salmon fishings against the Crown as owner of the regalia to be 20 
years rather than the period of 10 years applicable to other rights. The reason for 
that is in recognition of the nature and extent of the regalia. The Bill contains no 
amendment to Section 1(4) of the 1973 Act that we have found. Without such 
amendment there is an anomaly that salmon fishings and foreshore are subject to 20 
years prescriptive claim but seabed would be subject to only 10 years.  There 
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requires to be an amendment we suggest somewhere in the Miscellaneous and 
General Section by adding a new clause as follows: 
3  
“Section 1 (4) of the Prescription and Limitation (Scotland) Act 1973 shall be 
amended by inserting before the word “foreshore” where it appears in line 1 
the words “seabed or” 
 
The Crown Estate 
20 January 2012 

  

  



EET/S4/12/4/3 

 

Economy, Energy and Tourism Committee 

4th Meeting 2012, (Session 4), Wednesday, 1 February 2012  

Background briefing – Energy issues 

 

Background 

1. Members agreed to invite Charles Hendry MP, Minister of State for the 
Department of Energy and Climate Change and Fergus Ewing MSP, Minister for 
Enterprise, Energy and Tourism to explore recent decisions on Feed in Tariffs, and 
Carbon Capture and Storage (CCS) by the UK Parliament and news that a license to 
carry out hydraulic fracturing also known as “fracking” was granted by SEPA in 
November. 

2. This note provides a brief background on each of these issues, with more 
detailed information accessible through the hyperlinks in each section. 

Feed-in Tariffs 

3. Feed-in Tariffs (FiTs) provide payments for generating and exporting 
electricity from small scale renewable and low carbon sources. The system is 
described in detail by the Energy Saving Trust (EST) here.  

4. A fast track review of the FiT scheme has been carried out at a UK level. This 
is summarised by the EST here, however in short it amounts to a reduction in 
support from 43.3p/Kwh to 21p/Kwh for those intending to install solar panels.  

5. A consultation on these proposals ran from 31 October 2011 to 23 December 
2011. However the UK Government implemented the reduction in payments (to new 
applicants) on 12 December 2011. 

6. In implementing the reduction 11 days before the end of the consultation, 
Friends of the Earth (FoE) believed that the Government had acted unlawfully. FoE 
therefore brought a legal challenge (in collaboration with some members of the solar 
industry) against the Government. The challenge was upheld by the High Court and 
the Government appealed. On 25th January 2012, the appeal was unanimously 
rejected. Chris Huhne declared his intention to seek permission to appeal this latest 
decision in the Supreme Court, arguing “we want to maximise the number of 
installations that are possible within the available budget rather than use available 
money to pay a higher tariff to half the number of installations”.1 

Carbon Capture and Storage (CCS) 

1. The development of CCS is reserved; however the Scottish Government 
states that it supports it: 

                                            
1 http://www.decc.gov.uk/en/content/cms/news/huhne_fits/huhne_fits.aspx 
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“[…] as a critical new technology that can assist Scotland, and other 
countries, to help meet significant carbon emissions reductions, as well as 
make a significant contribution to security of supply and promote economic 
growth opportunities”.2 

2. Longannet, a coal-fired power station in Fife, was the only remaining 
contender in a long-running UK Government competition for a test plant. Scottish 
Power, which operates Longannet, put the cost at £1.5bn, however the UK 
Government decided it did not want to spend more than £1bn on supporting the trial 
and pulled out of the project in October 2011. DECC stated: 

A decision has been made not to proceed with Longannet but to pursue other 
projects with the £1 billion pounds funding made available by the 
Government. The decision balances the UK’s low carbon ambition with the 
need to ensure taxpayer’s money is invested in the most effective way. £1bn 
will be available for a new process and we are expecting a number of 
promising bids from both Scotland and England. 

3. In May 2011, the UK Government announced that a project at Peterhead, a 
gas fired power station in Aberdeenshire, was one of seven UK CCS applications to 
the European Investment Bank for consideration in the EU’s New Entrant 
Reserve (NER) scheme.  

4. Subsequently, a joint development agreement between Scottish and Southern 
Energy and Shell has been reached. This aims to design and develop a post-
combustion CCS facility which will be capable of capturing carbon dioxide from 
Peterhead. It is planned that the carbon dioxide will then be transported to a Shell 
operated gas field in the North Sea using, as far as possible, existing infrastructure. 
The agreement will enable an accelerated programme of initial design studies, 
subject to progress with funding proposals submitted under the NER process and 
developments in the UK’s CCS demonstration programme.  

Electricity Market Reform 

5. On 12 July 2011 the UK Government published ‘Planning our electric future: a 
White Paper for secure, affordable and low-carbon electricity’. The White Paper sets 
out key measures to attract investment, reduce the impact on consumer bills, and 
create a secure mix of electricity sources including gas, new nuclear, renewables, 
and carbon capture and storage. 

6. Key elements of the reform package include: 

 a Carbon Price Floor (announced in Budget 2011) to reduce investor 
uncertainty, putting a fair price on carbon and providing a stronger incentive to 
invest in low-carbon generation now;  

                                            
2 http://www.scotland.gov.uk/Topics/Business-Industry/Energy/Energy-sources/traditional-fuels/new-
technologies/SGactionCCS 
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 the introduction of new long-term contracts (Feed-in Tariff with Contracts for 
Difference) to provide stable financial incentives to invest in all forms of low-
carbon electricity generation. A contract for difference approach has been 
chosen over a less cost-effective premium feed-in tariff;  

 an Emissions Performance Standard (EPS) set at 450g CO2/kWh to reinforce 
the requirement that no new coal-fired power stations are built without CCS, 
but also to ensure necessary short-term investment in gas can take place; 
and  

 a Capacity Mechanism, including demand response as well as generation, 
which is needed to ensure future security of electricity supply.  

7. Publication of the White Paper marks the first stage of the reform process. 
The UK Government intends to legislate for the key elements of this package in the 
second session of this Parliament, which starts in May 2012, and for legislation to 
reach the statute book by the end of the next session (by spring 2013) so the first 
low-carbon projects can be supported under its provisions around 2014. The 
Government will put in place effective transitional arrangements to ensure there is no 
hiatus in investment while the new system is established. 

Fracking 

8. There are two key issues in relation to fracking – the environmental risks 
thought to be associated with the practice itself, and the use to which the extracted 
gas is put and the greenhouse gases produced as a result. 

9. During an appearance before the Committee on 21 September 2011, The 
Minister for Energy, Enterprise and Tourism was asked: 

“If a new, unconventional fossil fuel, such as shale gas extraction, comes on to the agenda in 
Scotland, is there an existing policy by which the Government will determine any future applications? 
If such a policy exists, does it—and if it does not exist, will it—include responsibility for the carbon 
emissions that would arise from that new extractive industry?” 

He replied— 

“Any proposals that such activities should be carried out in Scotland would, by definition, require to be 
carefully studied and analysed. They would have to be analysed from an environmental and economic 
point of view. We would use that process to consider any proposed developments in Scotland.  
I am aware that environmental concerns have been expressed about shale gas extraction, particularly 
about its operation in the United States. We would take such matters very seriously indeed, but it 
would be wrong to prejudge matters. By definition, the Government should not prejudge any matter. It 
should look at the facts and be willing to hear evidence and listen to people involved. That is the 
approach that every single member, especially Mr Harvie, was advocating in the first evidence 
session. I assume, therefore, that he would advocate the same approach in this instance.  
I am not aware of any applications before me as an energy minister, so for the moment it does not 
seem to be as pressing a matter as the others.”3 

10. To the best of the clerk’s knowledge, fracking for CBM extraction is less 
aggressive than for shale gas, mainly because coal is softer than shale. Pressures 

                                            
3 Economy, Energy and Tourism Committee, Official Report, 21 September 2011, Cols 278-279 
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used are much lower and so are potential impacts arising from the operation. One 
current technique for CBM (used at Canonbie) is to use a foam rather than a water 
mixture. This reduces the volume of water needed by a significant amount. Less 
water is produced in the discharge and less water is produced as flow-back water, 
which means less water to abstract from the environment, less to treat prior to return. 
Together with the lower fracking pressure, a lower potential environmental impact all 
round. 

11. The process and regulation of fracking for shale gas is set out in the 
Department for Energy and Climate Change’s (DECC) Frequently Asked Questions 
on shale gas. In short, licences to drill are a reserved matter, however “each 
application must go through the local planning authority process and before any 
drilling occurs, an application for authorisation for any discharge must be made to 
the […] Scottish Environment Protection Agency (SEPA) […], which will only be 
granted in the agency is confident that there is no risk to the environment, and in 
particular to drinking water.” 

12. SEPA provides information on New and Emerging Energy Technologies, 
including a position statement on Regulating Underground Coal Gasification, CO2 
Storage, Shale Gas and Coal Bed Methane Extraction Activities. 

13. The Minister for Energy, Enterprise and Tourism, Fergus Ewing MSP recently 
stated in response to PQ S4W-04089: 

There are no current plans to issue specific guidance to planning authorities 
on hydraulic fracturing. Scottish Planning Policy does already address the 
derivation of gas from shale reservoirs and identifies a range of 
environmental, social and economic factors that can be considered for 
wellheads and transmission infrastructure in areas covered by the UK 
Government Petroleum Exploration and Development Licences (PEDL). 
Scottish Planning Policy can be accessed from the Scottish Government's 
website www.scotland.gov.uk.  

14. At a UK level, on 3 November 2011 the Westminster Energy and Climate 
Change Committee debated its May 2011 report on Shale Gas. The House of 
Commons Library paper on Shale gas and fracking, as well as a recent briefing 
paper published by the Parliamentary Office for Science and Technology (POST) on 
Unconventional Gas also provide useful information. 

15. On 2 November 2011 Friends of the Earth Scotland called on the Scottish 
Government to ban fracking. 

16. On 23 November 2011 the Tyndall Centre for Climate Change Research 
released an assessment of the environmental impact of shale gas expansion. This 
work was commissioned by The Cooperative, and finds that in the large-scale 
extraction of shale gas cannot be reconciled with the latest international climate 
change commitments. They state: 

“Carbon dioxide from burning this new source of fossil fuel could take up over 
a quarter of a global emissions budget that offers a reasonable chance of 
avoiding 2 degrees Celcius warming. In the UK, if just 20% of the reserves 
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identified under Lancashire were to be extracted and burnt, this would result 
in emissions of over 2,000 million tonnes of carbon dioxide, representing 
around 15% of the Government’s greenhouse gas emissions budget through 
to 2050.” 

17. In November 2011, the Scottish Environmental Protection Agency granted a 
licence to Greenpark Energy to extract coal bed methane gas trapped in coal near 
the mining village of Canonbie in Dumfries and Galloway. (See PQ S4W-04087, 
below). A second firm, Dart Energy, which has bought Stirling-based Composite 
Energy, is drilling for coal bed methane in Airth, Falkirk. Although this is being done 
without fracking, it is reported in the media that “the company has not ruled out 
applying for a licence to use the technique if it discovers shale beneath the coal.”4 

The following PQ’s are relevant: 

Question S4W-04185: Alison Johnstone, Lothian, Scottish Green Party, Date 
Lodged: 23/11/2011 To ask the Scottish Executive whether it considers that shale 
gas and coal bed methane gas reserves extracted by using hydraulic fracturing 
methods could impact on its climate change targets.  

Answered by Fergus Ewing (08/12/2011): In the transition to a low carbon future, 
we will still need to rely on fossil fuels for many years to come. 

Shale gas is a natural gas and increased shale gas production could result in lower 
overall emissions, if it displaces fuels such as coal which is associated with higher 
emissions. 

Current Status: Answered by Fergus Ewing on 08/12/2011  

 

Question S4W-04184: Alison Johnstone, Lothian, Scottish Green Party, Date 
Lodged: 23/11/2011 To ask the Scottish Executive whether it considers that the 
burning and extraction of shale gas and coal bed methane gas reserves will release 
significant quantities of climate change emissions into the atmosphere. 

Answered by Fergus Ewing (08/12/2011): The Scottish Government does not 
expect significant emissions from the burning and extraction of shale gas and coal 
bed methane in Scotland. Increased unconventional gas production, if properly 
controlled, could result in lower overall emissions, if it displaces fuels such as coal 
which are associated with higher emissions. 

Current Status: Answered by Fergus Ewing on 08/12/2011  

 

Question S4W-04182: Alison Johnstone, Lothian, Scottish Green Party, Date 
Lodged: 23/11/2011 To ask the Scottish Executive what evidence it has on the 
impact of extracting and burning shale gas reserves on climate change and whether 

                                            
4 http://www.heraldscotland.com/business/company-news/sse-s-300m-deal-marks-arrival-of-
controversial-gas-extraction-in-scotland.14786422 
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it will publish these data. 

Answered by Fergus Ewing (08/12/2011): Evidence on shale gas and coal bed 
methane activities is not held by the Scottish Government or SEPA, given there are 
no facilities currently operating in Scotland, although there have been applications 
in Scotland for investigatory boreholes relating to these activities. 

The Scottish Government does not expect significant emissions from the burning 
and extraction of shale gas and coal bed methane in Scotland. Increased 
unconventional gas production, if properly controlled, could result in lower overall 
emissions, if it displaces fuels such as coal which are associated with higher 
emissions. 

Information from the UK Government Energy and Climate Change Select 
Committee report on these activities is available: 

http://www.parliament.uk/business/committees/committees-a-z/commons-
select/energy-and-climate-change-committee/news/new-report-shale-gas/. 

Current Status: Answered by Fergus Ewing on 08/12/2011  

 

Question S4W-04087: Sarah Boyack, Lothian, Scottish Labour, Date Lodged: 
18/11/2011 To ask the Scottish Executive whether it is aware of any proposals 
under consideration for hydraulic fracturing for shale oil extraction in Scotland. 

Answered by Fergus Ewing (06/12/2011): The regulatory process for activities 
which involve the use of hydraulic fracture techniques in Scotland require an 
application to be made to SEPA under the Water Environment (Controlled Activities) 
(Scotland) Regulations 2011 (CAR). 

To date there have been no applications made to SEPA for hydraulic fracturing for 
the purposes of either shale gas or shale oil extraction in Scotland. 

SEPA is also not aware of any pre-application discussions under CAR regarding 
hydraulic fracturing for the purposes of shale gas or shale oil extraction. 

However, there have been pre-application discussions and CAR applications for 
hydraulic fracturing for the purposes of coal bed methane extraction in the location 
of Canonbie, Dumfrieshire. 

Current Status: Answered by Fergus Ewing on 06/12/2011  
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